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COUNTEESTATEMENT OF QUESTIONS PRESENTED 


In “a typical narcotics case” wherein the activities of the law 
enforcement officers leading to appellant’s arrest and conviction 
conform to the “invariable pattern” noted by the Court in 
other cases of this type, the questions presented, in the opinion 
of appellee, are as follows: 

1. Was there not probable cause and sufficient reasons jus- 
tifying appellant’s arrest without a warrant? 

2. Were not certain statements which were voluntarily made 
by appellant shortly after her arrest but prior to her arraign- 
ment properly admitted into evidence? 

3. Does not the record fail to disclose any issue as to entrap- 
ment? 
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t 
I. Appellant’s motions to suppress were properly denied. 
II. Appellant’s voluntary admissions made at time of arrest were 
properly admitted into evidence... 
III. The record reflects no basis for Appellant’s claim of entrapment 
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COUNTERSTATEMENT OF THE CASE 


Appellant on September 23, 1957, was charged in a five count 
indictment with offenses under 26 U.S. C. §§ 4704 (a) and 4705 
(a), and 21 U.S. C. § 174 (essentially the unlawful possession 
and sale of narcotic drugs). At arraignment on September 27, 
1957, appellant appeared with counsel and pleaded not guilty. 

A pre-trial motion to suppress certain evidence seized at the 
time of appellant’s arrest was heard by the District. Court 
(Laws, C. J.) on December 6 and 9 and denied on the latter 
date (R. 207-251). During the course of the jury trial held in 
this case on December 11 and 12, the motion to suppress was 
renewed by appellant, and denied by the District Court (Mor- 
ris, J.), following a hearing held outside the presence of the 
jury (R. 116). Following the return of a verdict of guilty as 
charged (R. 205), appellant was sentenced by the trial court to 
imprisonment for five years (R. 260-263). The instant appeal 
thereafter was taken in forma pauperis. 

(1) 


2 


At the trial, the Government established appellant's guilt 
through certain physical evidence and the respective testi- 
monies of Officers Dante Longo and David Paul, Special Em- 
ployee Margaret Stewart, Narcotics Squad, and Officer Mattie 
Goodrum, Women’s Bureau, of the Metropolitan Police De- 
partment; Agent John Edward Thompson, Federal Bureau of 
Narcotics, and William P. Butler, a chemist, Internal Revenue 
Service, of the Treasury Department; and Dr. Donald R. 
Tucker, M. D., of D. C. General Hospital. No evidence was 
presented by appellant.’ 

The evidence adduced at the trial and, to a considerable 
extent, in the hearings on the two motions to suppress estab- 
lished that Margaret Stewart, who had previously furnished 
reliable information, advised the law enforcement authorities 
that she had purchased narcotics from appellant on several 
occasions, that one James Yates sometimes visited appellant, 
and that he would occasionally take over appellant’s business 
of selling narcotics when the latter went out (R. 32, 214-217). 
The authorities, in fact, were aware that. appellant was one of 
the main sources of narcotics in Washington, D. C. (R. 123- 
124). 

Stewart, on July 22, 1957, was present at the Women’s Bu- 
reau where, between 9 and 9:30 P. M., she removed her cloth- 
ing and was thoroughly searched by a policewoman, Officer 
Goodrum. No narcotics or prescription order forms were found 
on Stewart’s person or in her clothing (R. 2-3, 127-129, 152, 
225). After dressing, Stewart and Officer Goodrum joined 
Officers Longo and Paul and Agents Thompson and Wilson * 
and proceeded by automobile to 16th and T Streets, N. W. 
While enroute Stewart was furnished by the officers with fif- 
teen dollars (two five dollar bills and five one dollar bills), the 
serial numbers of which had previously been recorded (Gov. 
Exhs. 1 and 2; R. 5-7, 132, 152). About 10:05 P. M., Stewart 
and the law enforcement officers involved arrived at 16th and T 


4 Bssentially the same testimony was adduced at the hearings held on 
the respective motions to suppress. Appellant, who admitted a number of 
prior convictions of criminal offenses, testified only at the hearing held 
with respect to the second motion. (R. 81-116, 207-251.) 

* Agent Wilson was not called as a witness in any of the proceedings 
below. 
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Streets, N. W., which is approximately two blocks from 1824— 
15th Street, N. W., where appellant was believed to be staying 
(R. 7). 

At approximately 10:10 p. m., Stewart and several officers 
walked to the vicinity of the latter premises. Stewart was 
observed by several of the officers to enter the rear door of 
Apartment No. 3 of 1824-15th Street, N. W. and to leave the 
premises by the same door @ few minutes later (R. 7-8, 131, 
159, 174). During this period the front of the premises was 
observed by other officers. (R. 7-8, 131, 151, 174.) No one 
besides Stewart was seen to enter or leave the premises at any 
time (R. 228-229, 238-240). 

Upon leaving the premises, Stewart walked back down the 
street, closely followed by Officer Goodrum, and arrived at 
16th and T Streets, N. W., at approximately 10:20 p: m. (R. 
7-8, 131-132). Stewart at this point gave Officer Paul eight 
capsules containing a white powder and wrapped in @ yellow 
tissue. She returned to Officer Longo three one dollar bills of 
the funds previously furnished her (R. 7-8). In the course 
of a conversation with the officers, Stewart revealed that she 
had purchased the eight capsules from appellant (who was 
identified by name), and that James Yates was also present in 
the same apartment (R. 10, 216). Stewart stated that she 
bought the eight capsules with twelve dollars of the money 
previously furnished her by the officers at $1.50 per capsule; 
the officers knew from their experience in the field of narcotics 
that heroin capsules were then being sold for $1.50 per capsule 
(R. 9, 153). A field test of the powder contained in the cap- 
gules, which was immediately performed by Officer Paul, 
showed the presence of narcotics (R. 9). 

Stewart also revealed that appellant furnished the capsules 
from a bottle taken from the latter’s panties. No prescription 
purchase order form was furnished by Stewart to appellant, and 
no Internal Revenue Service stamps were observed by the 
former on the bottle. (R. 153-154.) Stewart was searched 
again by Officer Goodrum in the rear of a police automobile, 
but nothing unusual was found (R. 182). 

The law enforcement officers then proceeded at approxi- 
mately 10: 30 p. m. to the immediate vicinity of Apartment 
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No. 3, 1824-15th Street, N. W. (R. 11). Agent Thompson 
and Officer Paul went to the rear entrance of the premises, 
where they noted that the screen on the outer door had already 
been torn (by someone unknown to them) and that the screen 
door itself was fastened by a “hinge-type lock” or “hook that 
fits down over the eye” type of door fastener (R. 10, 145-147, 
150). The officers reached through the hole in the screen and 
. unfastened the sereen door. After opening the screen door 
they knocked on the inner door. (R. 146.) Almost immedi- 
ately, the inner door was opened by Yates. The officers iden- 
tified themselves to Yates as police officers, although Yates 
knew the identity of Officer Paul from a previous occasion 
when the former had been arrested. (R. 28-30, 146-148, 149, 
212.) Yates then admitted the officers, who proceeded to the 
bedroom where appellant was found lymg on the bed clad in 
panties and brassiere. Appellant was immediately placed 
under arrest. (R. 10-11, 148.) Other officers in the meantime 
had been observing the front of the premises; they were ad- 
mitted to the apartment through the front door by the officers 
who already had entered through the rear door. 

Upon appellant’s arrest, she was told that a purchase of nar- 
cotics drugs had been made from her and that she had been 
given marked money for such purchase. At first she said that 
she did not know anything about it. (R. 11-12.) Appellant 
was then escorted out of the presence of the male officers to 
the kitchen where she was searched by Officer Goodrum, the 
policewoman. Twelve dollars in bills were recovered from ap- 
pellant’s panties. (R. 5-6, 11-12, 99-109, 132-135, 212-220, 
223.) Upon the completion of the search, the serial numbers 
on the bills were checked off by the officers in appellant’s pres- 
ence against a previously prepared list of the money which had 
been furnished Stewart. The serial numbers on the bills recov- 
ered from appellant corresponded with those recorded on the 
list (R. 12). 

During the search, Officer Goodrum observed certain physical 
movements by appellant which indicated that the latter might 
be attempting to secrete something in her vagina (R. 11-12, 
132-135). Appellant was then questioned as to whether or not 
she had secreted any narcotics in her body (s& 136). Upon 
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denying that she had any narcotics on her person, Yates asked, 
“why don’t you tell him where it’s at?” Appellant replied, 
“well, it’s inside,” and further stated that it was up in her 
vagina or vaginal cavity and that she would remove it. Ap- 
pellant then went into the bathroom with Officer Goodrum and 
apparently feigned an attempt to remove it. Appellant indi- 
cated in the bathroom and then in another room of the apart- 
ment that she couldn’t remove it herself and specifically re- 
quested that she be taken to the hospital to have it removed. 
(R. 12-13, 16-18, 226-228.) 

Appellant finished dressing in street clothing and was taken 
to D. C. General Hospital, arriving there about 11: 30 p. m. 
She permitted Dr. Tucker, a member of the hospital staff, to 
examine her in the examining room. Officer Goodrum was 
present with appellant, while the other officers waited outside 
the room. Using rubber tipped forceps, Dr. Tucker removed a 
bottle from appellant’s vagina. No force was used and ap- 
pellant did not offer any protest or objection to the examination 
and extraction. (R. 13-15, 124-127, 110-112, 137, 224-236.) 
Upon coming out of the examining room, appellant admitted 
to the officers present that the bottle had been taken from in- 
side of her (R. 16-17). 

The bottle extracted from appellant was found to contain 42 
capsules, all of which upon a field test showed the presence of 
alkaloids of the narcotic group (R. 15-17). Upon subsequent 
chemical analysis by the United States Chemist, Dr. Butler, 
the 42 Capsules found in the bottle as well as the 8 capsules 
turned over to the officers by Stewart were found to contain 
heroin hydrochloride (R. 168-170). No Internal Revenue 
Stamps were affixed to the bottle and no prescription order 
form was found at any time (R. 20, 138). 


STATUTES INVOLVED 


Title 21 U.S. C. § 174 provides: 

“Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
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ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been im- 
ported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addition, 
may be fined not more than $20,000. For a second or 
subsequent offense (as determined under section 
7237 (c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than ten or more 
than forty years and, in addition, may be fined not more 
than $20,000. 

“Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

“For provision relating to sentencing, probation, etc., 
see section 7237 (d) of the Internal Revenue Code of 


1954.” (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70 Stat. 570.) 


Title 26 U.S. C. § 4704 (a)—General requirement provides: 


“Jt shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos- 
session the same may be found.” 

Title 26 U.S. C. § 4705 (a)—General requirement provides: 

“J¢ shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for the purpose by the Secretary or 
his delegate.” 


7 
SUMMARY OF ARGUMENT 


As reflected by the record of the unrefuted evidence intro- 
duced by the Government at trial, the instant situation essen- 
tially conforms to what this Court has described as “a typical 
narcotics case,” involving the “invariable pattern” of activi- 
ties of law enforcement officers which lead to the arrest and 
conviction of defendants, such as appellant, who traffic in nar- 
cotics. The existence of probable cause and sufficient reasons 
present in a case of this type to arrest appellant without a war- 
rant justified the actions of the officers. Admission to appel- 
lant’s apartment was gained by the officers without the use of 
force after they had knocked on the rear door and identified 
themselves as law enforcement officers to the person who 
opened the door. The officers were given permission by the 
latter to enter. Appellant then was arrested and promptly 
subjected to a proper search of her person (by a policewoman 
out of the presence of the male officers) that was reasonable in 
the circumstances. Appellant’s consent to the search, her re- 
quest to be taken to the hospital for medical examination, and 
her failure to protest such examination are manifest from the 
record. 

Such questioning as engaged in by the officers at the time 
of appellant’s arrest did not cross into what can be termed as 
“grilling” or continue beyond the brief period sanctioned by the 
decision in Mallory v. United States, 354U.S.449 (1957). 
The statements made by appellant shortly after her arrest not 
only were voluntary but largely unsolicited. The delay be- 
tween her arrest and arraignment is not shown by the record 
to have been unnecessary. The point does not merit consid- 
eration, in any event, because of appellant's failure below to 
object to the admission of the statements. 

The record fails to reflect any basis for appellant’s claim of 
entrapment. The unrefuted evidence of record was such that 
the trial court could, and did, properly decide the question of 
entrapment adversely to appellant as a matter of law. 


I 
Appellant’s motions to suppress were properly denied 


With respect to Point I, appellee requests, the Court is re- 
ferred to the record at pp. 81-116, 207-261. 


In urging that the respective motions to suppress should have 
been granted, appellant erroneously contends that both her 
arrest and the subsequent search of her person were illegal. 

As reflected by the record and our Counterstatement, the evi- 
dence adduced at the trial and in the hearings held on the re- 
spective motions to suppress conforms to what this Court has 
recognized and described as an “invariable pattern”, involving 
the activities of law enforcement officers which culminate in 
prosecutions for selling narcotic drugs. Macaboy v. United 
States, 82 U. S. App. D. C. 53, 160 F. 2d 279 (1947); Dear 
Check Quong v. United States, 82 U.S. App. D.C. 8, 160 F. 2d 
251 (1947) ; and Higgins v. United States, 81 U.S. App. D. C. 
371, 160 F. 2d 222 (1946), cert. denied, 331 U.S. 822 (1947). 

Here, as in the cases noted, a reliable informant, upon advis- 
ing the authorities of the identity of her former source of nar- 
cotic drugs, was thoroughly searched, furnished with fifteen dol- 
lars of which the serial numbers had previously been recorded, 
and transported to the vicinity of appellant’s apartment. 
While both the front and rear doors of such premises were kept 
under surveillance at all times, the informant was observed to 
enter the premises concerned (Apartment No. 3 1824-15th 
Street, N. W.) and return several minutes later with eight cap- 
sules containing a white powder, which was found upon a 
field test immediately performed to consist of narcotic drugs. 
The informant also turned over to the law enforcement officers 
three one dollar bills of the money that previously had been 
furnished her, stating that she paid twelve dollars of the 
advance funds to appellant (who was identified at that time 
by name) * in the apartment for the eight capsules (R. 216). 


* Unlike the situation found in the present case, a prior conviction of 
appellant for other offenses under the narcotic statutes was reversed by 
this Court in a case where the record did not show clearly that the informant 
there concerned disclosed to police officers the name of appellant and the 
room in which she had sold narcotic drugs, Whitley v. United States, 99 
U.S. App. D. OC. 159, 237 F.2d 787 (1956). 
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The officers knew from their experience in the narcotics field 
that heroin was then selling for $1.50 per capsule, the amount 
paid for each of the eight capsules by the informant. The 
latter was again searched by the policewoman, but nothing 
unusual was found. 

As reflected by the record, the officers at this point had ample 
probable cause to arrest appellant for violations of the narcotics 
statutes, either with or without an arrest warrant. The Su- 
preme Court, in Brinegar v. United States, 338 U.S. 160 (1949), 
has pointed out in great particularity that the standard of 
proof required for probable cause is far less stringent than 
that required to establish guilt, that nothing more is required 
to justify an arrest than that the circumstances known to the 
officer, by personal observation or by information, be such as 
would justify a man of reasonable caution in the belief that 
an offense had been committed, and that the existence of prob- 
able cause must be determined in all cases by an act of judg- 
ment formed in the light of the particular situation and with 
account taken of all the circumstances. The Court further 
stressed that these considerations are not dependent upon 
whether, in retrospect, there appears to have been time in 
which to procure a warrant. See also United States v. Rabino- 
witz, 339 U.S. 56 (1950). 

This Court has followed the decisions in the Brinegar and 
Rabinowitz cases, supra, in Mills v. United States, 90 U.S. 
App. D.C. 365, 196 F. 2d 600 (1952), cert. denied, 344 U.S. 826 
(1952), wherein it specifically rejected a complaint that an 
arrest was invalid because law enforcement officers had time 
to apply for a warrant prior to making the arrest. This Court 
ruled that such action was “not necessary in view of the fact 
there were reasonable grounds to make the arrest” (90 U. 8. 
App. D. C. at pp. 367-68). Such grounds need only to have 
been predicated upon “* * * information sufficient * * * to 
warrant a man of reasonable caution in the belief that an 
offense has been or is being committed” (90 U. S. App. D. C. 
at p. 366). See also Maghan v. Jerome, 67 U.S. App. D.C. 9, 
88 F. 2d 1001 (1937). 

Probable cause having been established, the circumstances 
were not such, in any event, to require the officers to delay the 
arrest until after an arrest warrant had been obtained. Dis- 
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positive of appellant’s present contentions in this regard is the 
decision of this Court in Smith v. United States, 103 U.S. App. 
D. C. —, 254 F. 2d 751 (1958), cert. denied, 357 U. S. 937 
(1958), @ case in which the facts were essentially the same as 
those in the instant case. Significantly, this Court, in its 
more recent decision in Morrison v. United States, —— U.S. 
App. D. C. —— (No. 14,467, decided October 16, 1958), has 
cited with evident approval its prior decision in the Smith 
case, stating in pertinent part (Slip opinion, p. 7): 

“The necessities of the moment make the difference 
between legal and illegal entries in the cases included 
within our question. For example, in Smith v. United 
States, [footnote to citation omitted] a typical narcotics 
case, the officers sent an informer into a house with 
marked money, and he returned in a few moments with 
narcotics but no money. To postpone arrest until a 
warrant could be sought would, under these circwm- 
stances, probably allow the fruits of the crime and 
contraband to be destroyed. The officers well knew this. 
We there sustained the entry without a warrant to make 


an arrest.” * [Italics supplied.] 


“3 Wattus v. United States, 11 F. 2d 503 (9th Cir. 1926), Appell v. 
United States, 29 F. 2d 279 (5th Cir. 1928), and Mullaney v. United 
States, 82 F. 2d 638 (9th Cir. 1936), were narcotics cases similar 
on the facts to our Smith case, supra.” 


See also United States v. Lindenfeld, 142 F. 2d 829 (2d. Cir. 
1944), cert. denied, 323 U.S. 761 (1944). Compare, Maynard 
v. United States, 57 App. D. C. 314, 23 F. 2d 141 (1927). 
Accordingly, the officers properly proceeded to the premises 
concerned for the purpose of placing her under arrest. The 
screen on the outer door of the rear entrance of the premises 
was found to be torn, thus enabling the officers to reach inside 
and unfasten the common-type “hook-and-eye” fastener and 
open the outer screen door. This the officers did so as to en- 
able them to knock on the inner door. The act of the officers 
in unfastening the outer screen door by means of an already 
existing hole in the screen is of no real consequence. It can 
hardly be called a forcible entry, inasmuch as the inner door 
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was closed and the officers did not attempt to force that door 
or enter the premises without permission. 

The crucial issue in the case is not the propriety of opening 
the outer screen door, but whether or not the officers ultimately 
obtained permission before actually entering the apartment. 
The question is answered adversely to appellant’s position by 
the unrefuted evidence of record.* 

The inner door was immediately opened by Yates, a guest 
of or co-tenant with appellant, after the officers had knocked. 
Upon identifying themselves as law enforcement officers, they 
were readily and voluntarily admitted to the apartment by 
Yates. Contrary to appellant’s contentions, the unrefuted 
evidence of record established that the officers used no force 
whatsoever to enter the apartment. Appellant’s statement in 
her brief that “the police broke into the dwelling” is simply 
unsupported by the record.’ 

Appellant was then placed under arrest in the bedroom and 
immediately subjected to a search of her person (by the po- 
licewoman out of the presence of the male officers) that was 
patently reasonable and justified in the circumstances. Con- 
trary to appellant’s contentions, where there has been a lawful 
arrest as in the instant case, the arresting officers may search 
the person and, contemporaneously with the arrest, even the 
premises of the person arrested. Weeks v. United States, 232 
U. S. 383 (1914); United States v. Lefkowitz, 285 U. S. 452 
(1932) ; United States v. Rabinowitz, supra; Agnello v. United 
States, 269 U. S. 20 (1925); and Marron v. United States, 275 
U.S. 192 (1927). 


“Contrary to appellant’s view, the decision in Miller v. United States, 
357 U. S. 301 (1958), is not applicable here, inasmuch as the officers did not 
break into the apartment but entered with permission of Yates, the person 
who opened the inner door. Before entering the premises, the officers identi- 
fied themselves as law enforcement officers but apparently found it unneces- 
sary to state their purpose at that time. Where entry is refused, a differ- 
ent situation might be presented. 

* Appellant does not contend, and may not successfully do so, that the 
officers were admitted illegally by Yates in the absence of any express per- 
mission given by herself. That a tenant’s quarters in a rooming or apart- 
ment house may be legally as well as practically exposed to lawful approach 
by others now seems beyond dispute. See opinion of Mr. Justice Jackson, 
concurring, in McDonald v. United States, 335 U. S. 451, 458 (1948). Such 
an issue, in any event, is not presented by the record. 
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The record, nonetheless, shows clearly and unmistakenly that 
appellant consented to the search made of her person at the 
apartment as well as the medical examination made immedi- 
ately thereafter by a doctor (in the presence of the police- 
woman) at D. C. General Hospital. Significantly, appellant 
voluntarily revealed the whereabouts of the bottle of herom 
capsules and made no protest when it was extracted from her 
body at the hospital. 

But, even notwithstanding the consent given by appellant, 
such search and examination were undertaken contemporane- 
ously with and as a proper incident to a lawful arrest. Ac- 
cordingly, the money and the bottle of heroin capsules con- 
cerned, together with appellant’s voluntary admissions, were 
properly admitted into evidence at the trial. 

Appellant is not aided in her reliance on the decision in 
Rochin v. California, 342 U. S. 165 (1952), a case differing sig- 
nificantly on the facts from the instant situation. There, un- 
like the present case, the arresting officers, possessing some in- 
formation, entered a private dwelling by force and without 
permission and proceeded to compel the involuntary extrac- 
tion of narcotic capsules from the defendant. The police 
methods criticized by the Court in that case were wholly unlike 
those employed in the instant case. Furthermore, as seen, the 
factual situation here is similar to that found in Smith v. 
United States, supra, 2 case wherein the Supreme Court has de- 
nied certiorari and, which this Court, furthermore, has de- 
scribed approvingly, in Morrison v. United States, supra (Slip 
opinion, p. 7), as “a typical narcotics case”. 


II 


Appellant’s voluntary admissions made at time of arrest were 
properly admitted into evidence 


With reference to Point II, the Court is referred to the record 
at pp. 2-25, 101-109, 146-148 and 174-182. 

Contending that the statements made at the time of arrest 
were improperly admitted into evidence, appellant fails to 
indicate precisely the statements involved. Assuming arguendo 
that she has reference to those respecting the whereabouts of 
the narcotics in her body, her consent to a search of her person, 
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her asserted inability to extract the bottle of narcotic capsules, 
her desire to be taken to’ the hospital, and her edmission mate 
to the officers after the medical examination at the hospital 
that such bottle had been extracted from her, the decision in 
Mallory. v. United States, 364. U. S. 449 (1947), is clearly 
inapplicable. 

Appellant, nonetheless, failed to object to the testimony con- 
cerning her statements and may not do so for the first time on 
appeal.. Lawson v. United States, 101 U.S. App. D. C. 332, 
333, 248 F. 2d (1957); Perry v. United States, 102 U.S. App. 
D. G. 315, 253 F. 2d 337, 338 (1957); Blackshear v. Untted 
States, 162 U.S. App. D. C. 289, 252 F. 2d 853 (1958). The 
circumstances do not call for an application of Rules 52 (b), of 
the Federal Rules of Criminal Procedure. See Blackshear v. 
United States, supra. The point, therefore, should be dis- 


The contention that “appellant was undoubtedly treated 
roughly and forced to make incriminating statements against 
herself” (brief p. 5) is simply not borne out by the record. As 
seen, appellant when arrested was properly subjected to a 
search of her person that was reasonable in the circumstances. 
Contrary to appellant’s present contentions, no force was used 
at any time. Appellant, in fact, readily admitted the where- 
abouts of the bottle of narcotics in response to 8 question by 
her guest or co-tenant, Yates, rather than the police. She 
volunteered to extract the bottle from her body; but, upon 
claiming she was unable to do s0, she requested to be taken to 
the hospital. ‘The police, after permitting her to finish dressing, 
complied with her specific request. 

At the hospital, appellant did not protest the examination 
of her person and the extraction of the bottle by the doctor in 
the presence of the policewoman. Immediately after the ex- 
amination, appellant volunteered to one or more of the remain- 
ing officers that such bottle had een ‘extracted from her body, 
an admission which at that posture of the case was unimportant 
in view of the overwhelming evidence of guilt then present.* 
‘ane relative insignificance of this admission as to what had transpired 
fs also evident from the fact that appellant at hearing held on the second 
motion to suppress ‘admitted that the dottie of narcotic capsules had been 


secreted inside of her and that the money in question bad been found at 
the time she was searched in the apartment (R. 81-98). 
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That all of appellant’s statements were entirely voluntary and 
that she was not subjected to relentless “grilling” of any sort 
at any timeis evident from the record. 

Appellant’s statements at the apartment, apparently made 
within minutes of her arrest, occurred during the course of the 
immediate search undertaken of her person and prior to her 
dressing in street clothing for the trip to the hospital. It will 
be recalled from the counterstatement that appellant arrived 
at the hospital within an hour after she had been arrested. 
In the circumstances, there was no unnecessary delay in trans- 
porting her to the hospital prior to booking and arraignment. 

In Mallory, the Supreme Court has made it clear that the 
general language of Rule 5 (2) of the Federal Rules of Crimi- 
nal Procedure does not require an immediate preliminary 
hearing. Nor does it preclude some questioning by law en- 
forcement officers. In explicit language, the Court stated in 
its opinion (354 U.S. at 455): 

“The duty enjoined upon arresting officers to arraign 
‘without unnecessary delay’ indicates that the command 
does not call for mechanical or automatic obedience. 


Circumstances may justify a brief delay between arrest 
and arraignment, as for instance, where the story vol- 
unteered by the accused is susceptible of quick verifi- 
cation through third parties. But the delay must not 
be of a nature to give opportunity for extraction of a 
confession.” 


Such questions as were asked by the officers in the instant case 
were routine and not unlike those sanctioned by this Court in 
Heideman. v. United States, —— U.S. App. D. C. —— (No. 
14,414, decided September 25, 1958). The statements of ap- 
pellant, moreover, were entirely voluntary and largely un- 
solicited, the most important one (in which she admitted the 
presence of the bottle of narcotic capsules inside her body) 
having been made in response to an off-hand question or re- 
mark by Yates—rather than a police officer. 

The questioning in this case, made immediately after her 
arrest and contemporaneously with the search incident thereto, 
did not cross into what can be termed “grilling” and was not 
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continued beyond the brief period allowed by M allory.. The 
few routine questions asked by the officers and the transporta- 
tion of appellant to the hospital (at her request) were not only 
proper activities but necessary. See Heideman v. United 
States, supra (slip opinion, pp. 4-5). 


TI 


The record reflects no basis for Appellant’s claim of 
entrapment 


With respect to Point III, the Court is referred to the record 
at pp. 2-26, 127, 143-148, 153-172. 


In claiming that entrapment was disclosed so as to preclude 
admission by the trial court of the overwhelming evidence of 
the sale of narcotics, appellant fails to note that the activities 
of the law enforcement officers involved herein to obtain such 
evidence substantially conform to what this Court, as seen, 
has described as an “invariable pattern” in cases of this type. 
Indeed, this is “a typical narcotics case” not unlike Smith v. 
United States, supra, as reflected by the counterstatement and 
the foregoing argument.° 

The cornerstone of the law of entrapment in federal courts 
is supplied by Sorrells v. United States, 287 U. S. 435 (1932), 
the principles therein stated having been recently reaffirmed 
by the Supreme Court in Sherman v. United States, 356 U.S. 
369 (1958). As stated in Sorrells, supra, 287 U. S. at 441, 445: 


* The record reflects that no other statements than those described above 
were offered in evidence, and no showing was made below that any further 
delay between the examination at the hospital and appellant’s subsequent 
arraignment was other than necessary in the circumstances. Such a matter 
is not open to consideration, for appellant cannot be said to have been preju- 
diced in the circumstances. Mitchell v. United States, 322 U. S. 65 (1944) ; 
Perry v. United States, supra. 

* See also Guarro v. United States, 99 U. S. App. D. C. 97, 101, 287 F. 2d 
518 (1956), wherein this Court said: “There are many situations wherein 
use of police decoys is permissible, and perhaps & practical necessity. Drug 
peddlers are hard to catch if the undercover policeman may not make a pur- 
chase. And, of course, he may make a purchase, and it may lead to a con- 
viction. The difference, however, between that case and this is that selling 
drugs is a crime against society no matter how willing the customer may be 
to purchase, whereas a homosexual touching of an apparently willing and 
competent person is not an assault, whatever else it may be in the catalogue 
of criminal offenses.” 
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“Tt is well settled that the fact that officers or employ- 
ees of the Government merely afford opportunities or 
facilities for the commission of the offense does not de- 
feat the prosecution. Artifice and stratagem may be 
employed to catch those engaged in criminal enterprises. 
[Citations omitted.] The appropriate object of this 
permitted activity, frequently essential to the enforce- 
ment of the law, is to reveal criminal design; to expose 
the illicit traffic, the prohibited publication, the fraudu- 
lent use of the mails, the illegal conspiracy, or other 
offenses, and thus to disclose the would-be violators of 
the law. A different question is presented when the 
criminal design originates with the officials of the Gov- 
ernment, and they implant in the mind of an innocent 
person the disposition to commit the alleged offense and 
induce its commission in order that they may prosecute. 
{287 U.S. at 441.] 

«e © *© In Newman v. United States (299 Fed. 128] 
the applicable principle was thus stated by Circuit Judge 
Woods: ‘It is well settled that decoys may be used to 
entrap criminals, and to present opportunity to one in- 
tending or willing to commit crime. But decoys are not 
permissible to ensnare the innocent and law abiding into 
the commission of crime. When the criminal design 
originates, not with the accused, but is conceived in the 
mind of the government officers, and the accused is by 
persuasion, deceitful representation, or inducement 
lured into the commission of a criminal act, the govern- 
ment is estopped by sound public policy from the prose- 
cution therefore.’ [Citation omitted.]” 

It has long been recognized that a jury need not be instructed 
on a defense of entrapment for which there exists no legal 
justification. Flynn v. United States, 57 F. 2d 1044 (8th Cir. 
1932), cert. denied, 287 U. S. 627 (1932) ; Corcoran v. United 
States, 19 F. 2d 901 (8th Cir. 1927); United States v. Pisano, 
193 F. 2d 333 (7th Cir. 1951); United States v. Marcham, 191 
F. 2d 936 (7th Cir. 1951); and Hayes v. United States, 112 F. 
2d 676 (10th Cir. 1940). Only where, unlike the instant situa- 
tion, the evidence respecting entrapment is in conflict would 
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the trial court be required to submit such issue of fact to the 
jury under appropriate instructions. Masciale v. United States, 
356 U. S. 386 (1958); Cratty v. United States, 82 U.S. App. 
D.C. 236, 163 F. 2d 844 (1947). 

Similar to the situation found in Cratty,? the authorities in 
the instant case possessed reliable information as to appellant’s 
involvement in the illicit possession and sale of narcotics. And, 
the special employee, who had furnished reliable information 
in the past, advised the law enforcement officers prior to the 
transaction concerned here that appellant had been her source 
of narcotics. (R. 32, 123-124, 214-217.) The unrefuted evi- 
dence of record presents no basis for inferring that the special 
employee acted other than in the role of a decoy, as permitted 
under the decisions noted above. Since the record in this 
typical narcotics case manifestly contains no evidence of en- 
trapment, the trial judge quite properly refused to give an 
instruction in the matter (R. 186-187). In the circumstances, 
the question was correctly decided adversely to appellant as a 
matter of law. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Ourver GascH, 
United States Attorney, 
Car. W. BELCHER, 
Harotp D. RHYNEDANCE, JR., 
Assistant United States Attorneys. 


® Supra, 82 U. 8. App. D.C. at 243. 

» Fesentially, appellant’s objections appear to be directed chiefly to the 
credibility of the testimony of the special employee, rather than to any 
allegation of entrapment. The special employee, however, was subjected to 
considerable cross examination by defense counsel. And, her testimony 
was extensively corroborated by that of the several law enforcement officers 
hereinbefore noted. Such testimony was properly submitted to the jury 
for consideration under an appropriate precautionary instruction, con- 
cerning which appellant does not complain. See Cratty v. United States, 
supra. 
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